addition, the Hensler-Rowe proposal incorrectly projects that a loser-pays rule would only modestly increase costs for prosecution of any class action. 5 The authors ignore the substantial costs that counsel for both sides already must incur to prepare any complex case for trial and the adverse impact that doubling those costs would have on counsel's decision to pursue a claim.
The authors also presume a high degree of prescience on the part of plaintiffs' counsel, particularly regarding uncertain areas of the law. Federal circuit courts often disagree on applicable legal standards, and along with the United States Supreme Court often issue split decisions, yet the Hensler-Rowe proposal would automatically penalize counsel even if several members of a court may have agreed with their position. Similarly, the Hensler-Rowe proposal ignores the uncertain nature of litigation, where jury verdicts for plaintiffs may be reversed on motions for judgment notwithstanding the verdict and appeals. The automatic "costs-follow-the-event-rule" 6 proposed by Professors Hensler and Rowe fails to account for unsuccessful cases with significant merit. In fact, if the Hensler-Rowe proposal were adopted, a substantial number of potentially meritorious claims would not be pursued at all. Moreover, attorneys who file class actions would face enormous pressure to settle prematurely rather than risk automatic sanctions, effectively placing counsel in conflict with the class they represent.
Hensler and Rowe discuss at length alternative solutions to the perceived problem of abusive class action suits. 7 The alternatives, which involve greater judicial scrutiny of settlements and fee awards, are well-considered and warrant further consideration. Another potential solution not addressed by Hensler and Rowe is mandatory consideration of Rule 11 sanctions at the conclusion of any class action, a remedy Congress imposed on securities fraud cases in the Private Securities Litigation Reform Act of 1995 ("PSLRA"). 8 As discussed below, Congress, when considering the PSLRA, wrestled with the same issues considered by the authors, and reached a far less draconian resolution. Rather than radically change the landscape of class action litigation, as suggested by Hensler and Rowe, the courts should instead apply heightened standards of scrutiny for settlements and fee awards. 9 study stated that "our lack of access to litigation files prevented any determination whether malpractice claims in the sample are non-meritorious." Overall, we lack any solid empirical base for making statements about the proportion of civil cases or damage claims that are frivolous. In fact, I know of no evidence on what proportion of cases filed are arguably frivolous; the frivolous case debate is sustained primarily through anecdotes. 
II DISCOURAGING MERITORIOUS CASES
The fundamental problem with a loser-pays proposal is that it would chill counsel from pursuing cases involving potentially legitimate claims where success is uncertain. For example, the facts of a case may satisfy the legal standard of one jurisdiction, though not a second jurisdiction; in a third jurisdiction, the standard may be undecided. The Hensler-Rowe proposal also presumes that counsel can gauge accurately the strength or weakness of a claim at an early stage of the litigation without access to all of the discoverable facts. Though that may be the case in traditional commercial litigation where both sides have equal access to information at the outset, it is rarely true in traditional securities, antitrust, or complex consumer class actions. Indeed, Hensler and Rowe themselves cite empirical evidence regarding the difficulty of early assessment of a case's merit:
After reviewing information about the claims underlying ten recent damage class actions, RAND's analysts wrote: "We felt like members of the audience at a production of the Japanese drama 'Rashomon.' Viewed from one perspective, the claims appear meritorious and the behavior of the defendants blameworthy, but viewed from another, the claims appear trivial or even trumped up, and the defendant's behavior seems proper."
Given the numerous variables that counsel must weigh, and the uncertainty of the outcome, the prospect of facing automatic sanctions for merely being incorrect would undoubtably deter a great number of claims that warrant pursuit.
Plaintiffs' counsel would be reluctant to bring meritorious lawsuits because of the substantial increased exposure to costs. The authors casually suggest that "the additional exposure" faced by plaintiffs' counsel "should have a moderate effect" on plaintiffs' counsel's risk.
11
Not only is this bold statement unsupported, it is contrary to fact. Plaintiffs' counsel usually incur substantial costs not only in investigating claims prior to commencement, but also in litigating them to conclusion.
12 These costs exponentially increase as both sides retain experts, and frequently exceed hundreds of thousands of dollars. The additional value of time expended by plaintiffs' counsel often exceeds one million dollars in any case that is litigated vigorously.
By way of example, in a recent case that was litigated through summary judgment, In re Valence Technology, Inc., 13 plaintiffs' counsel alone expended $11,007,989 in time, and $3,680,013 in out-of-pocket costs.
14 The court initially granted defendants' motion for summary judgment on the ground that the suit had been time-barred due to publication of an article in Forbes prior to commencement of the case. 15 This decision was reversed on appeal, 16 and the case was ultimately settled. Under the Hensler-Rowe proposal, had the district court's decision been sustained, the plaintiffs would have faced the prospect of not only losing their multi-million dollar investment in the case, but also paying an equivalent amount of out-of-pocket expenses to the defendant (or its insurer). This is hardly a "moderate" increase in the risks faced by plaintiffs' counsel and would undoubtedly result in meritorious cases not being brought.
17
The serendipitous nature of complex litigation would only compound the chilling effect of an automatic loser-pays provision. Many cases have been won before a jury only to be lost after trial by a district court's entry of judgment notwithstanding the verdict or by appellate court reversal. The Hensler-Rowe proposal fails to account for this possibility. Cir. 1971 ). The Court in Charles Pfizer & Co. cited instances where settlements were rejected by the Court, followed by trials which resulted in smaller recoveries or no recovery whatsoever.
In Piccard v. Sperry Corp., a proposed settlement was disapproved. The action was then tried on the merits, resulting in the judgment for defendants. In Upson v. Otis, approval of a settlement was reversed, the Court saying: "on the facts presented to the district judge, the liability of the individual defendants was indubitable and the amount of recovery beyond doubt greater than that offered in the settlement. Accordingly it was an abuse of discretion to approve the settlement." The action was then tried and plaintiffs obtained a judgment, twice considered by the Court of Appeals. We are told, however, that "the ultimate recovery . . . turned out to be substantially less than the amount of the rejected compromise." Id. at 744 (citations omitted); see also Robbins v. Koger Properties, Inc., 116 F.3d 1441 (11th Cir. 1997) (court reversed $81.3 million jury verdict for investors upon its determination that the loss causation element had not been met); Anixter v. Home-Stake Prod. Co., 77 F.3d 1215 (10th Cir. 1996) (overturning plaintiffs' verdict obtained after two decades of litigation); Backman v. Polaroid Corp., 910 F.2d 10 (1st Cir. 1990 paid out of the accumulated cash value in the policies. 21 Customers were allegedly deceived because they were not informed that the need to pay such premiums would "vanish" only if interest rates remained at the high levels prevailing at the time.
After commencement of the case, but prior to any discovery, Prudential approached plaintiffs' counsel regarding a potential settlement.
22 Plaintiffs' counsel refused to consider the settlement proposal. 23 As subsequently characterized by a court-appointed examiner, "[p]laintiffs' counsel acted in this regard with singular devotion to the interests of the class, putting aside their own economic interest in a potential early settlement without the expenditure of substantial assets." 24 After plaintiffs' counsel rejected the early settlement offer, defendants moved to dismiss the complaint. The court granted the motion with regard to several claims and questioned the potential viability of others:
The Court has found much of the Complaint to be deficient, and will dismiss several of plaintiffs' claims without prejudice. On the other hand, the standard for dismissal under Rule 12(b)(6) is a high one, and the Court has allowed several claims to go forward, despite considerable doubt as to their ultimate merits. In sum, this opinion will likely not be the final word in framing the issues ultimately to be resolved in this case. Plaintiffs may successfully replead some of their claims, and Prudential may prevail on some of its arguments at the summary judgment stage. 25 Subsequent to that decision, however, a multi-state Task Force of Insurance Regulators, which had conducted an extensive investigation that included widespread discovery of defendants' documents, concluded that "Prudential policyholders had been misled to purchase life insurance and that Prudential's internal efforts to prevent these abuses were inadequate." 26 With the benefit of the additional information developed through the Task Force investigation, the parties ultimately entered into a settlement that included a "Financial Guarantee," whereby Prudential agreed to pay benefits costing the company no less than $780 million. 27 A multitude of other consumer cases have been successfully concluded, though under the Hensler-Rowe proposal they likely would never have been brought or would have settled prematurely. Notable cases include the recent billion-dollar jury verdicts for claims brought on behalf of Florida smokers 28 and on behalf of State Farm insurance customers whose cars were repaired with after-market parts instead of parts made by the original manufacturer. 29 When each of these cases was litigated, the legal theories underlying them were un- One of the problems of a system of general fee shifting, and one that can make judicial discretion to deny [automatic] fee [shifting] awards appear especially attractive, is that applying the rule can seem harsh and unfair in close cases. And difficult cases, with outcomes hard to predict, seem more likely to end in an expensive trial than in a settlement. Close cases may thus cast the loser assessed for fees in the role of one unfairly and severely punished for proceeding entirely reasonably. Though he may have lost, he acted not only within his rights but with good foundation in contesting the case.
III ADDITIONAL CONSIDERATIONS

A. Undue Pressure to Settle Prematurely
Another major risk of the Hensler-Rowe proposal would be coercing plaintiffs' counsel into accepting lower settlements, because continuing the litigation of claims with uncertain prospects could cause counsel's costs to increase if the claim is unsuccessful. 32 Moreover, allocating the risk of loss to plaintiffs' counsel, rather than to the plaintiffs themselves, creates a conflict of interest between attorney and client. The client bears no risk in proceeding with the lawsuit because counsel is bearing both its costs and potentially those of its adversary. Thus, the prospect of having to pay defendants' costs would have no bearing on the clients' decision to settle. On the other hand, plaintiffs' counsel may view a lower settlement offer as reasonable given the compounded consequences that a loss would present. This would only drive a wedge between attorney and clients, and potentially encourage "lawyer-driven" settlements. 
B. Automatic Sanctions Would Be Particularly Unfair Where the Court Previously Found Sufficient Merit in Permitting the Case to Proceed
Imposition of automatic sanctions would be particularly unfair and arbitrary in cases where the courts have denied motions for summary judgment. In such instances, the court has agreed with counsel's assessment that the claims have merit. Automatic sanctions would also be improper in securities fraud class actions where courts have denied motions to dismiss. The PSLRA clarified the pleading requirements for fraud claims, requiring that plaintiffs allege particularized evidence giving rise to a "strong inference" that defendants acted "with the required state of mind." 34 This standard was adopted to curb the purported "abuse of the securities laws by private litigants." 35 [1997 on counsel that successfully persuaded the court at the outset of the litigation that the claim warranted litigation, particularly when counsel also persuaded the court that class action treatment was appropriate. Just as courts have often held that defendants should not be penalized for conduct that, with the benefit of hindsight, appeared ill-considered, 37 so too would it be unfair automatically to impose sanctions upon plaintiffs' counsel when, again with hindsight, the claims turned out to lack sufficient merit to justify recovery.
C. Additional Anomalies With the "Lead Plaintiff" Provisions of PSLRA The Hensler-Rowe proposal would shield plaintiffs, not their counsel, from the impact of loser-pays because, the authors assume, plaintiffs in most class actions lack the resources to pay for any court-awarded sanctions. Therefore, the imposition of fees and costs on unsuccessful plaintiffs would be meaningless because they would not be collectible.
This model of the impecunious plaintiff, however, is ill-suited to post-1995 federal securities class actions. In adopting the PSLRA, Congress expressed its intention to discourage lawyer-driven litigation by encouraging greater participation of institutional investors as lead plaintiffs.
38 Such institutional investors, particularly the large public pension funds that have come forward in In re Cendant Corp. Litigation, 39 In re McKesson HBOC, Inc. Securities Litigation, 40 and other high profile cases, are vastly better funded than their counsel and can afford to pay such penalties. 41 Yet the Hensler-Rowe proposal would exclude these institutional investors from any liability for pursuing securities fraud claims that were ultimately unsuccessful. Shielding well-financed institutional investors from the impact of a loser-pays provision would effectively undermine the efforts of the PSLRA to ensure that such investors are in fact guiding the litigation. As noted above, the interests of counsel and the client would undoubtedly diverge when defendants make lower settlement proposals.
On the other hand, if institutional investors were exposed to such liability, they would undoubtedly stop participating in such class actions. Trustees of public pension funds have fiduciary duties to their beneficiaries and tend to be very risk-averse. The possibility of paying counsel fees, even for cases with prima facie validity, undoubtedly would deter involvement by such public funds. Another fallacy of the Hensler-Rowe proposal lies in its predicate assumption that class certification poses an in terrorem threat to defendants, pressuring them to enter into settlements of claims that lack merit but are too costly to bring to trial. They cite no examples. Indeed, this sounds reminiscent of the "myths" of litigation that Professor Marc Galanter detailed in his article, An Oil Strike in Hell: Contemporary Legends About the Civil Justice System. 42 An empirical analysis of class actions conducted by the Federal Judicial Center debunks this myth. 43 In response to the question "did certification coerce settlement of frivolous or near-frivolous claims,"
44 the authors concluded that [t] he data on timing of settlements therefore did not support any inference of a relationship between certification and settlement. Many cases settled before the court ruled on certification, and a sizable number-a majority in three of the districts [out of the four studied]-settled more than a year after certification. 45 In addition, there is ample anecdotal evidence demonstrating defendants' willingness to bring certified class actions to trial. For example, several pharmaceutical companies refused to join the $400 million settlement of class action antitrust claims arising from discounting practices. Instead, the companies took the case to trial, and won. 46 In Gaidon v. Guardian Life Insurance Company of America, 47 defendants in a "vanishing premium" life insurance case even stipulated to a class (to avoid being attacked in different forums) and then moved to dismiss the claims. 48 The lower court dismissed the classwide claims. Hensler and Rowe fail to address the alternatives to an automatic loser-pays proposal discussed by Congress when drafting the PSLRA. As the House Conference Report stated, " [t] he Conference Committee recognizes the need to reduce significantly the filing of meritless securities lawsuits without hindering the ability of victims of fraud to pursue legitimate claims. The Conference Committee seeks to solve this problem by strengthening the application of Rule 11." 53 The Report identified many of the same problems that Professors Hensler and Rowe have addressed. As the Report noted, courts often fail to "impose Rule 11 sanctions even where . . . warranted"; 54 when imposed, the sanctions were "generally insufficient to make whole the victim of a Rule 11 violation."
55 In response to this perceived problem, Congress adopted provisions that gave "teeth" to Rule 11. 56 The PSLRA requires "the court to include in the record specific findings, at the conclusion of the action, as to whether all parties and all attorneys have complied with each requirement of Rule 11(b) of the Federal Rules of Civil Procedure."
57
The legislation also established the "presumption that the appropriate sanction for filing a complaint that violates Rule 11(b) is an award to the prevailing party of all attorney's fees and costs." 59 the court dismissed claims arising out of defendants' alleged misrepresentations made in connection with a tender offer. The court found that the proxy fraud claim was not only "legally insufficient but appears wholly frivolous," 60 and gave plaintiffs' counsel fourteen days to show cause why sanctions should not be imposed. 61 Arguably, the facts in Polar II were particularly egregious and fit the prototype case that the Hen-51. 962 F. Supp. 450 (D.N.J. 1997), aff'd, 148 F.3d 283 (3rd Cir. 1998). 52. At the same time that the authors applaud and seek to expand such judicial scrutiny, they question its ability ultimately to deter questionable settlements, suggesting that counsel can shop settlements until they find a favorable federal jurisdiction. No examples are cited, however. Moreover, this would appear highly unlikely given the ability of any party to compel transfer to one forum through a motion to the Judicial Panel for Multi-District Litigation.
53 sler-Rowe proposal seeks to curb. The parties had initially agreed to a proposed settlement involving no monetary relief for the class, but rather disclosure of additional documents that had led plaintiffs' counsel to conclude that the proposed tender offer was not unfair. The settlement also called for payment of fees to plaintiffs' counsel totaling $200,000.
62
The court rejected this settlement and warned that "if counsel chooses to proceed, it should be mindful of the PSLRA's requirement of a mandatory Rule 11 review at the conclusion of any case." 63 In dismissing the subsequently amended complaint, the court cited the fact that, in papers submitted in support of the previously rejected settlement, plaintiff had acknowledged that "discovery and examiniaton of the documents, methodology and witnesses adduced no evidence that said consideration was unfair or inadequate." 64 In Simon DeBartolo Group L.P. v. Richard E. Jacobs Group, Inc., 65 the court held that one of the claims asserted by the plaintiff arising out of a dispute for control of a real estate investment trust was frivolous and sanctioned the plaintiff and its attorneys $100,000. 66 The Second Circuit agreed that the claim was frivolous and sanctionable, but reversed insofar as the award represented the defendant's entire attorneys' fees and costs, because other claims asserted by plaintiff, though unsuccessful, were deemed not frivolous.
67
The Hensler-Rowe proposal also appears to be predicated on the presumption that most courts will fail to exercise their duty to scrutinize settlements, thereby encouraging plaintiffs' counsel to bring actions that are otherwise of questionable benefit. The experience in Polar I and Polar II certainly belies that claim, as does the recent decision in Zawikowski v. Beneficial National Bank. 68 In that case, the court considered a proposed $25 million settlement of claims arising out of fees charged for tax refund anticipation loans offered by H&R Block and Beneficial National Bank. The court rejected objections that the settlement consideration was inadequate, citing the significant likelihood that only a portion of the financing fee was improper, and that damages were therefore substantially less than the objectors hoped to prove. At the same time, the court insisted that the settlement be modified, requiring that none of the settlement payment revert to defendants. These case studies demonstrate that, with only a little prodding, courts have blocked or modified inappropriate settlements and have considered loser-pays sanctions on a discretionary basis.
F. Other Remedial Measures to Deter Abusive Class Actions Are Available
Other tools are currently available to thwart allegedly abusive class actions. The right to appeal any class certification was recently added to the Federal Rules of Civil Procedure. 69 This provision will undoubtedly serve as a check upon any improper certifications of class actions, and many states already permit the appeal of class certification rulings. It is also unlikely that questionable settlements would be proposed if they were subject to greater scrutiny not only by courts, but also by the public. Posting settlements on the Internet would be a cost-efficient means of disseminating notice to the public, thereby drawing more attention to their terms. State Attorneys General could set up websites where such notices could be viewed by citizens, watchdog groups, and the press. The more such settlements are exposed to the light of public scrutiny, the less likely any frivolous settlements will pass muster. 70 
IV
CONCLUSION
In conclusion, adoption of a loser-pays provision in class actions will deter filing of meritorious claims and diminish the ability of the legal system to redress wrongs that are inflicted on widely dispersed groups of investors and consumers. The prescribed medicine is far too strong for the perceived, though unsubstantiated, problem. There are ample alternatives that have recently been enacted that should be tried before being jettisoned in favor of a draconian measure that will curtail virtually all class actions.
